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United States Court of Appeals for the 
District of Columbia 


1 Municipal Court of the District of Columbia 

Small Claims Branch 

No. C 007902 

Conrad J. Herzog, T/A Chesapeake Motor Company, 

Plaintiff , 

—versus— 

Alfred J. Wise, and Mrs. Alfred J. Wise, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Small Claims Branch 
of the Municipal Court of the District of Columbia, 
at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 


reissued 
For Stc 


1 ' ’" SH ALL 


AL COURT OF THE DISTRICT OF COLUMBIA 
CLAIMS AND CONCILIATION BRANCH 
467 C STREET NW. FIRST FLOOR 

WASHUJ'jTON, D. C. 


,.CCISBJU2A^JE8ZCG^.I/A. 
Chesapeake M otor C ompany 
1100 I lth St. f S. E. 


Plaintiff 


VB. < 


MRS. ALFRED J_ WISE 
(1) ALFRED J. WI SE_ 


(2) — 31a t A- WftHtovwr Dr-lra , fi f T f . 


Addreu 

j 

No. C ..?&?- ... 

STATEMENT OF CLAIM 


($) Waahington. D. C •■■■■■ p 

ntED 

(Z^t. IX, 


To Truck hire from April 13, 1937, to 
April 24, 1937- 


SMALL&LAIMS A NO 
CONCILIATION BRANCH 
MUNICIPAL COURT 
OlSTRICT OF COLUMBIA 


$39.67 


With Interest tram April 24, 1937 


Diatxiot or Colombia, tt: 

...Ccorad. J* Herzog. _ _being firxt duly mom on oath nya the foregoing 4* a jwt 

and true statement of the amount owing by the defendant to plaintiff, exclusive of *11 sets-off* and just ground* of defco*e. 

j_ _C«j»d_J._H«£*gg_ 

Attorney /or Plaintiff Plaintiff fur u*i* MJ 

Addreu ft 

Subscribed and mom to before me thi* ....6- day of- All g U St—-- 1939- 


NOTICE 


_Gsorg9_jl.-J}ec£er_ 

COaxpOOkotary public) 


To’ 

«>' —JSMj*. jaXladL-J^aJUfle._ 

Defendant 


( 2 ) .... 


Defendant 


_31£ iijrtowWaL Ss?_«n TO -g U® «*__21fli.A.Jtaat07er.JDriYe # _S^3 


Home addreu umuxo Home addreu 

— - □ --- □ 

Bunncu addreu Butincu addreu 


You are hereby notified that __Pii 5 £&d_ J._ Herz;Qg,_FlaJntiff^_ 

_has made a claim and is requesting judgment 

against you in the sum of 67/100■ _ :__t 1 dollars 

(S_.22.tfiZ-), with interest from — April_24^-1937-—, and a $_attorney’s 

fe^a^hoj^J)y the-foregoing statement. The court will hold a hearing upon this oti 

.■IS@^„-iIP.LQ_ia»_ 

at -10i3D.-a*m. in the Small Claims and Conciliation Branch, located at 467 C Street NW, first floor. 

You are required to be present at the hearing in order to avoid a judgment by default. 

If you have witnesses, books, receipts, or other writings bearing on this claim, you should 
bring them with you at the time of the hearing. 

If you wish to have witnesses summoned, see the clerk at once for assistance. 

If you admit the claim, but desire additional time to pay. you must come to the hearing in 
person and state the circumstances to the court. 

You may come with or without an attorney. 

[seal] Clerk, Small Claims and Conciliation branch 



BRING THIS NOTICE WITH YOU AT ALL TIMES 


























Conrad J. Herzog, trading as 
Chesapeake Motor Co* 


Mrs* Alfred J* Wise 
Alfred J # Wise 


39.6 



M.TTI' 

ATTY. 


dc rr» 

ATTY. 


J. Willey 


H Max Amne mean? 


FLTF'S | DEFT* 
COSTS 


STATEMENT OF CLAIM AMD NOTICE FILED 
AMD COFY DELIVERED TO MARSHAL 
ON DATE SHOWN BELOW 


COFY DEL'D 
TO MARSHAL 


REISSUED AND 
DELIVERED TO 
MARSHAL 


STATEMENT OF CLAIM AND NOTICE FILED AMO 
DATE SHOWN BELOW 


COFY MAILED Off 


COFY MAILED RETURNABLE REGISTRY NO. DELI 

. •; - 1 947200 
6/12/38 5/27/38 947201'' 


RETURNABLE 

REG ISTRY NO. 

948373 

. 9/IO/38 

948374 




FtLINO 


REG. MAIL 


undelivered reissue 

8A9/38 fH= 




NOTICE OF REFUSAL RECEIVED 
ORDINARY. MAIL NOTICE SENT 


APPOINTED TO SERVE DEFENDANT 
RETURNED SERVED PERSONALLY ON 




‘ 1 - 

|s s 

II2 


MINUTES OF PROCEEDINGS 


* Judge Cayton 


Judgment for Plaintiff by 
for $ 39 -^7 with Interest from 


ndertakin 


and approved. 


filed 



.Atty’s fee. 


A pril 2 i 


and C 06 te# 


1 / 5/39 Fi fa issued 


Jan. ly Hearing on motion to quash service 


and vacate judgement, set for Jan*20 


Jstn#20$ *39 C-J 212111 

Mar. 17, *39 Judge Raedy Defendants Motion 

t o quash service and vacate" 
judgement overruled, exception 

noted. _ 

Notice of Writ- of Error granted by 
U. S_ Court of Appeals* Attorneys 
notified* 
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RETURN RECEIPT REQUESTED 





Of 




Returned to Sender 
September 6, 1936 
Washington, D.C. 



Refused 


RETURN IN__DAYS 


REGISTERED 
X o. 


RETURN RECEIPT REQUESTED 


Mrs.Alfred J.. Wise —O 
31st & Westover„Prive S. E. 


■#!#= 


'~?7LaL& / 4ur(i££/ 

' MUNICIPAL COURT 

SMALT. CLAIMS AND CONCILIATION BRANCH 
467 C STREET NW. FIRST FLOOR 


WASHINGTON, D. C. 




Plaintiff 


VS,. 


Telephone NAtional 6000 
Branch 471 

.Mrs. Alfred _ J JN i s e _ a _n d. 

Alfred J*. Wise 

Defendant 


Na C_2RJ02L 


Amount of Claim, $_39 t 6_7_ f with interest from Apri_l_24 A _1937 19 _ with attor- 

ney’s fee of $__ 


■To, truck hira-ta-April-EA^-1337—|39 ^jS2 


To __Mrs^Alf£ed_jJ._ Wise 


51st and Westover D r lve S .E._ 

Defendant 

The Post Office has returned the Registered Mail Notice we sent to you in this case, marked 
“Refused.” Despite your refusal to accept the Notice, -the Court will proceed with the case on 
_^ept_ember__10_ f __1938, 19 _ f at _1043CL_A_ m . 

You are warned to be present at that time, in order to prevent judgment being entered against 
you; and bring with you your witnesses, and any books, receipts and other writings bearing on the 

claim - ._ 

9/6/38 Clerk., Small Claims and Conciliation Branch 

MU BRING THIS NOTICE WITH YOU AT ALL TIMES 


Cl 



























FIERI FACIAS 


w FRONT 

— Small- Claims and Conciliation Branch 

itt lift dbrnfripal Court of tip* iiotrid of Columbia 


JZmJLA*- HERZOG T/A C h easpeake Motor Co. _ 

i • 

1100 - 11th St ,, S. E« _ 


—._, Plaintiff 


Mrs._ALFRED_ J.__WISE AND ALFR ED J . VIS E, 
_31 st and Vestove r Drive S # E« _ 


no. 


Defendant 


The President of the United State*, to the Marshal for said District, Greeting: 

You abb Hereby Commanded that of the goods and chattels of the defendant_ 

_Mrs* A lfre d J, Wise, _, f you cause to be made the sum of Thirty-nine _ 

_And„6J/l0.0.Y.-::” - dollars, with interest thereon from the_2*th_day 

of_April_, A. D. 193 . which the plaintiff on the_lOtn_day of 

_September_, 193 , by the judgment of said court in the ahove entitled cause 

recovered against said defendant, for money found payable to said plaintiff and _ 

for costs and charges about said suit expended as appears of record; and return this writ into this court 
on or before the twentieth day from the date hereof, so indorsed as to show when and how you have 
executed the same. 


Witness the Honorable George C. Aukam, Presiding Judge of said court, this „ _day 

o f January _, a. D. 193 9 

_____ 


Clerk. 


By_Georg e P. Sh eya 


Aeeietant Clerk. 



o 


























MRS. ALFRED J. WISE VS. CONRAD J. HERZOG. 
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7 Endorsed: Filed 1/17/39 Small Claims and Con¬ 

ciliation Branch Municipal Court District of Co¬ 
lumbia 

In the Municipal Court of the District of Columbia 

C 7902 

Conrad J. Herzog, trading as Chesapeake Motors Plaintiff 

vs. 

Ann L. Wise, et al. Defendants 

Motion to Quash Service and Vacate Judgment 

Now comes the defendant Ann L. Wise, appearing es¬ 
pecially for the purposes of this motion and none other, and 
moves the court to quash the service of process herein, 
vacate the judgment entered herein and dissolve the attach¬ 
ment made herein and for reasons therefor says that the 
judgment predicated upon said service is null and void be¬ 
cause said service was invalid, improper, contrary to the 
statute in such case made and provided and the defendant 
was never served according to law. 

ANN L. WISE 
Appearing specially for the 
purposes of this motion and 
none other 

c/o H. MAX AMMERMAN 
Investment Building 
Washington, D. C. 

Willey & Bindeman, Esqs. 

Woodward Building 
Washington, D. C. 

Sirs: 

Please take notice that the above and foregoing motion 
will be called to the attention of one of the Judges of the 
Municipal Court on Friday, January 20,1939, at ten o’clock 
A.M., or as soon thereafter as counsel can be heard. 

ANN L. WISE 
By Special Appearance 

Service of copy acknowledged Jan. 17, 1939. 

J. E. BINDEMAN 
Atty for Pltf. 
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MRS. ALFRED J. WISE VS. CONRAD J. HERZOG. 


8 Endorsed: Filed 1/26/39 Small Claims and Con¬ 

ciliation Branch Municipal Court District of Co¬ 
lumbia 

In the Municipal Court of the District of Columbia 

C 7902 

i Conrad J. Heiizog, trading as Chesapeake Motors, 

Plaintiff 

vs. 

Ann L. Wise, et al. Defendants 
Affidavit of Ann L. Wise 
District of Columbia, 

Ann L. Wise, being first duly sworn according to law, on 
oath deposes and says that she is the defendant named in 
the above-entitled cause and files this affidavit under her 
special appearance in support of her Motion to Quash 
Service and Vacate Judgment heretofore filed herein. Af¬ 
fiant states that she was never served with process in the 
above-entitled cause, either personally or constructively; 
that she never at any time received a registered letter of 
any kind or description from the Municipal Court of the 
District of Columbia nor has she ever refused to receive 
registered mail addressed to her nor has she ever received 
letters from the Municipal Court of the District of Colum¬ 
bia sent through ordinary mail. Affiant states further that 
she has never been in the Post Office Substation, Anacostia 
Branch; that she was never advised or informed by anyone 
of the pendency of the above action against her and was 
not aware of the existence of such action until an attach¬ 
ment was levied upon her automobile; that she does not 
reside at “31st and Westover Drive” but resides at 1733 
31st Street, Southeast, in a stone one-family house and has 
Resided there since approximately October 22, 1937; affiant 
has three small children, aged three years, nineteen months 
and six months, employs no domestic help at the present 
time, and it is impossible for her to come to court but, if 


MRS. ALFRED J. WISE VS. CONRAD J. HERZOG. 
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necessary, is willing that her deposition be taken at her 
home. 

ANN L. WISE 
Appearing specially for the 
purposes of this affidavit and 
the motion to quash 

Subscribed and sworn to before me this 24th day of Jan¬ 
uary, 1939. 

S. W. EARNOLAW 

(Seal) Notary Public , D. C. 

9 Endorsed: Filed 6/8/39 Small Claims and Con¬ 

ciliation Branch Municipal Court District of Co¬ 
lumbia 

In The Municipal Court of the District of Columbia 

M. C. No. C 007902 

Conrad J. Herzog, trading as Chesapeake Motors Plaintiff 

vs. 

Mrs. Alfred J. Wise, et al. Defendants 
Stipulation 

It is stipulated and agreed by and between counsel for 
plaintiff, Conrad J. Herzog, and defendant, Mrs. Alfred J. 
Wise, that if defendant were present in court on the hear¬ 
ing of defendant’s Motion to Quash Service and Vacate 
Judgment that she would testify exactly as alleged in her 
affidavit of January 26, 1939; plaintiff, however, does not 
concede the truth of such testimony, nor waive cross-exam¬ 
ination. 

Dated: January 27, 1939. 

MRS. ALFRED J. WISE, Defendant 
By special appearance 

c o Louis ottenberg 

II. MAX AMMERMAN 
Investment Building 
Washington, D. C- 
J. E. BINDEMAN 
JAMES A. WILLEY 
Attorneys for Plaintiff 
Woodward Building 
Washington, D. C. 
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MRS. ALFRED J. WISE VS. CONRAD J. HERZOG. 


10 Memoranda 

Case No. C-7902 

March 17, 1939. 

Motion of defendant, Mrs. Alfred J. Wise, to quash ser¬ 
vice and vacate judgment, overruled by Order of Judge 
Raedy. 

Exception of defendant, Mrs. Alfred J. Wise, noted. 

11 Endorsed: Filed May 20 1939 Small Claims & Con¬ 
ciliation Branch Municipal Court, D. C. 

The United States of America, ss: 

The President of the United States, 

To the Honorable Ellen K. Raedy, Judge of the Municipal 
Court of the District of Columbia, 

Greeting: 

i BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, Small Claims Branch, before you, be¬ 
tween Conrad J. Herzog, T/A Chesapeake Motor Co., plain¬ 
tiff, and Alfred J. Wise and Mrs. Alfred J. Wise, defen¬ 
dants, No. C 007902, a manifest error hath happened, to 
the great damage of the said defendant Mrs. Alfred J. Wise 
as by her complaint appears. We being willing that error, 
if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record 
atid proceedings aforesaid, with all things concerning the 
same, to the United States Court of Appeals for the Dis¬ 
trict of Columbia, together with this writ, so that you have 
the same in the said Court of Appeals, at Washington, 
within 20 days from the settling of the bill of exceptions, or 
within such additional time after the expiration of the 20 
days as the court below or a judge thereof for sufficient 
cause shall allow; that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of 
right and according to the laws and customs of the United 
States should be done. 



MRS. ALFRED J. WISE VS. CONRAD J. HERZOG. 
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WITNESS the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 18th day of May, in the 
year of our Lord one thousand nine hundred and thirty- 
nine. 

JOSEPH W. STEWART 
Clerk of the United States Court of 
(Seal) Appeals for the District of Columbia. 

Allowed by 

D. LAWRENCE GRONER, 
Chief Justice of the United States 
Court of Appeals for the District of 
Columbia. 

12 M emorandum 

UNDERTAKING ON APPEAL 
Approved and filed June 5, 1939 

13 Endorsed: Filed 6/8/39 Small Claims and Con¬ 
ciliation Branch Municipal Court District of Co¬ 
lumbia 

In the Municipal Court of the District of Columbia 
M. C. No. C 007902 

Conrad J. Herzog, trading as Chesapeake Motors, Plaintiff 

vs. 

Mrs. Alfred J. Wise, f.t al. Defendants 
Assignments of Error 

Comes now the defendant, Mrs. Alfred J. Wise, defen¬ 
dant in the above-entitled cause, and assigns for review on 
appeal, errors committed by the trial judge as follows: 

1. The Court erred in overruling defendant’s motion to 
quash service and vacate judgment; 

2. The Court erred in failing to grant defendant’s mo¬ 
tion to quash service and vacate judgment; 

3. The Court erred in refusing to dismiss the plaintiff’s 
suit for want of jurisdiction. 

MRS. ALFRED J. WISE 
By special appearance 

c/o LOUIS OTTENBERG 
H. MAX AMMERMAN 
Investment Building 
Washington, D. C. 
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MRS. ALFRED J. WISE VS. CONRAD J. HERZOG. 


Copy of foregoing received this 8th day of June, 1939. 

J. E. BINDEMAN 
JAMES A. WILLEY 
Attorneys for Plaintiff 
Woodward Building 
Washington, D. C. 

14 Endorsed: Filed 6/8/39 Small Claims and Con¬ 
ciliation Branch Municipal Court District of Co¬ 
lumbia 

In the Municipal Court of the District of Columbia 
M. C. No. C 007902 

Conrad J. Herzog, trading as Chesapeake Motors Plaintiff 

vs. 

Mrs. Alfred J. Wise, et al. Defendants 

Extension of Time Within Which to File Transcript of 

Record 

Upon consideration of the application of Mrs. Alfred 
J. Wise, defendant in the above-entitled cause, by her spe¬ 
cial appearance for an extension of time within which to 
file the transcript of record of this case in the United 
States Court of Appeals for the District of Columbia, and 
sufficient cause having been shown therefor, it is, by the 
Court, this 8th day of June, 1939, 

, ORDERED that the time within which to file said tran¬ 
script of record be and the same is hereby extended to and 
including June 18, 1939. 

ELLEN K RAEDY 
Judge 

We consent: 

J. E. BINDEMAN 
JAMES A. WILLEY 
Attorneys for Plaintiff 


MRS. ALFRED J. WISE VS. CONRAD J. HERZOG. 
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15 Endorsed: Filed G/8/39 Small Claims and Con¬ 
ciliation Branch Municipal Court District of Co¬ 
lumbia 

In the Municipal Court of the District of Columbia 
M. C. No. C 007902 

Conrad J. Herzog, trading as Chesapeake Motors Plaintiff 

vs. 

Mrs. Alfred J. Wise, et al. Defendants 
Designation of Record 

The clerk will please include the following in the record 
to be certified to the United States Court of Appeals for 
the District of Columbia: 

1. Statement of Claim filed August 12, 1938; 

2. Docket card No. C7902 showing minutes of proceedings 
and docket entries; 

3. Envelope addressed to Mrs. Alfred J. Wise, 31st & 
Westover Drive, S. E. registered number 947200; 

4. Envelope addressed to Mrs. Alfred J. Wise, 31st & 
Westover Drive, S. E., registered number 948373; 

5. Fieri facias, dated January 5, 1939; 

6. Motion to Quash Service and Vacate Judgment, filed 
January 17, 1939; 

7. Affidavit of Ann L. Wise, filed January 26, 1939; 

8. Stipulation filed June 8, 1939; 

9. Memo: Order of Raedv, J., overruling motion of de¬ 
fendant, Mrs. Alfred J. Wise, to quash service and vacate 
judgment, March 17, 1939; 

10. Memo: Exception of defendant, Mrs. Alfred J. Wise, 
to order of court overruling motion to quash service and 
vacate judgment; 

11. Writ of Error; 

12. Memo: Undertaking on appeal, approved and filed 
June 5, 1939; 

13. Assignments of Error; 


16 


14 


MRS. ALFRED J. WISE VS. CONRAD J. HERZOG. 


14. Extension of time within which to file transcript of 
record: 

15. This designation of record. 

MRS. ALFRED J. WISE, Defendant 
By special appearance 
c/o LOUIS OTTENBERG 
H. MAX AMMERMAN 
Investment Building 
Washington, D. C. 

Copy of the foregoing received this 8th day of June, 1939. 

J. E. BINDEMAN 
JAMES A. WILLEY 
Attorneys for Plaintiff 
Woodward Building 
Washington, D. C. 

17 Municipal Court of the District of Columbia 
1 Small Claims Branch 

United States of America, 

District of Columbia, ss: 

I, Edward M. Carr, Clerk of the Small Claims Branch of 
the Municipal Court of the District of Columbia, hereby 
certify the foregoing pages, numbered from 1 to 16, both in¬ 
clusive, to be a true and correct transcript of the record, 
according to direction of counsel herein filed, copy of which 
is made part of this transcript, in Cause, at Law, No. 
007902, wherein Conrad J. Herzog Trading as Chesapeake 
Motor Company, is plaintiff, and Alfred J. Wise, and Mrs. 
Alfred J. Wise are defendants, as the same that remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 17th day of June, 1939. 

1 EDWARD M. CARR 

Clerk , Small Claims Branch 
(Seal) Municipal Court 

Endorsed on cover: No. 7438. Mrs. Alfred J. Wise, Plain¬ 
tiff in Error, vs. Conrad J. Herzog T/A Chesapeake Motor 
Company. United States Court of Appeals for the District 
of Columbia Filed Jun 17 1939 Joseph W. Stewart, Clerk 
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IN THE 

Untteb States Court of Appeals 

FOR THE DISTRICT (j»F COLUMBIA. 

No. 743^ 

l 

_J 

Mrs. Alfred J. Wise, Plaintiff in Error, 

v. 

Conrad J. Herzog, trading as Chesapeake Motor Com¬ 
pany, Defendant in Error. 

BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


Lcjuis Ottenberg 
HJ Max Ammerman 
Attorneys for Plaintiff 
in Error 

Investment Building 
[Washington, D. C. 


Press oe Byron S. Adams, \|ashinoton, D. C. 
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IN THE 


Winittb States Court of Uppeate 

FOR THE DISTRICT OF COLUMBIA. 


No. 7438. 


Mrs. Alfred J. Wise, Plaintiff in Error, 

v. 

Conrad J. Herzog, trading as Chesapeake Motor Com¬ 
pany, Defendant in Error . 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


JURISDICTIONAL STATEMENT. 

This cause comes before this Court on a writ of 
error issued to review the action of the Municipal 
Court of the District of Columbia, Honorable Ellen K. 
Raedv, J., in overruling the motion of the plaintiff in 
error, defendant below, hereinafter called the defen¬ 
dant, to quash the service of process and vacate a judg¬ 
ment by default obtained by the defendant in error, 
plaintiff below, hereinafter called the plaintiff. 



2 


(a) The original action was filed in the Small Claims 
and Conciliation Branch of the Municipal Court of the 
District of Columbia. This branch was created pur¬ 
suant to an Act of Congress, and has jurisdiction of 
claims not exceeding $50 (Act of March 5, 1938, 52 
Stat. 103, c. 43; D. C. Code Supp. IV, 1939 Title 18, 
Chapter 5A). 

(b) From an adverse ruling on the motion aforesaid 
the defendant filed a petition with this Court for a writ 
of error to said Municipal Court in accordance with 
the authority conferred by the Act of March 3, 1921, 41 
Stat. 1312, c. 125, sec. 12; D. C. Code, Title 18, Section 
29. On May IS. 1939, the writ of error was issued by 
this Honorable Court (R. 10-11). 

STATEMENT OF CASE. 

1. On August 12, 1938, plaintiff, Conrad J. Herzog, 
trading as Chesapeake Motor Company, filed an action 
in the Small Claims and Conciliation Branch of the 
Municipal Court of the District of Columbia against 
the defendant, Mrs. Alfred J. Wise, to recover the sum 
of $39.67 for alleged truck hire (R. 2). 

2. On August 12, 1938, service was attempted upon 
the defendant (R. 3) by enclosing a copy of the state¬ 
ment of claim, verification and notice (R. 2) in an en¬ 
velope addressed to the defendant. This envelope was 
addressed as follows: “Mrs. Alfred J. Wise, 31st and 
Westover Drive, S. E.” (R. 4) “31st and Westover 
Drive, S. E.” is a street corner in the District of Co¬ 
lumbia. The envelope was forwarded by registered 
mail with return receipt requested (R. 4). It was re¬ 
turned to the Municipal Court by the postal authori- 


ties on August 10,1938 (R. 3), and marked thereon was 
the word “Unclaimed” (R. 4). 

On August 27, 1938, a second letter was sent by 
registered mail (R. 3) addressed to the defendant in 
the same manner as the first letter, with return re¬ 
ceipt requested (R. 5). This letter was returned to 
the Municipal Court by the postal authorities and 
marked thereon was the word “Refused” (R. 3, 5). 
When, where and by whom it was “refused” does not 
appear in the record. 

On September 6, 1938, a third letter, addressed the 
same as the first two, was sent by ordinary mail to the 
defendant (R. 3, 5). What became of this letter does 
not appear in the record. 

3. On September 10,1938, a judgment by default was 
entered against defendant in the full sum claimed, with 
interest from April 24, 1937, besides costs (R. 3). 

4. On January 5, 1939, a writ of fieri facias was is¬ 
sued by the Municipal Court and an attachment was 
levied on an automobile owned by the defendant (R. 3, 
6 , 8 ). 

5. On January 17, 1939, defendant appeared 

specially in this cause and filed a motion to quash the 
alleged service of process, vacate the default judgment 
and dissolve the attachment for the reason that the 
judgment was predicated upon such service as to ren¬ 
der said judgment null and void, said service being in¬ 
valid, improper, contrary to the statute in such case 
made and provided, and further, that defendant was 
never served according to law (R. 7). On January 26, 
1939, defendant filed her affidavit in support of said 
motion in which she stated as follows (R. 8): 
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i “Ann L. Wise, being first duly sworn according 
to law, on oath deposes and says that she is the 
defendant named in the above-entitled cause and 
files this affidavit under her special appearance in 
support of her Motion to Quash Service and Va¬ 
cate Judgment heretofore filed herein. Affiant 
states that she was never served with process in 
the above-entitled cause, either personally or con¬ 
structively; that she never at any time received a 
registered letter of any kind or despcription from 
the Municipal Court of the District of Columbia 
nor has she ever refused to receive registered mail 
addressed to her nor has she ever received letters 
from the Municipal Court of the District of Co¬ 
lumbia sent through ordinarv mail. Affiant states 
further that she has never been in the Post Office 
Substation, Anacostia Branch; that she was never 
advised or informed by anyone of the pendency of 
the above action against her and was not aware of 
i the existence of such action until an attachment 
was levied upon her automobile; that she does not 
reside at “31st and Westover Drive” but resides 
at 1733 31st Street, Southeast, in a stone one- 
family house and has resided there since approxi¬ 
mately October 22, 1937; affiant has three small 
children, aged three years, nineteen months and 
six months, employs no domestic help at the 
present time, and it is impossible for her to come 
to court but, if necessary, is willing that her 
deposition be taken at her home.” 

6. On January 27, 1939, upon the argument of the 
motion aforesaid (R. 3), it was stipulated and agreed 
(R. 9) that if defendant were present in court on the 
hearing of defendant’s Motion to Quash Service and 
Vacate Judgment that she would testify exactly as 
alleged in her affidavit of January 26, 1939; plaintiff, 
however, did not concede the truth of such testimony, 
nor waive cross-examination. 


7. On March 17, 1939, defendant’s motion aforesaid 
was overruled by the Court and an exception thereto 
duly noted (R. 3,10). 

8. On May 18, 1939, a writ of error was duly issued 
out of this Court (R. 10). 

STATUTES AND RULES INVOLVED. 

The provisions of the aforesaid Act of March 5,1938, 
52 Stat. 103, c. 43; D. C. Code Supp. IV, 1939 Title 18, 
Chapter 5A, pertinent to this appeal are the following: 

Sec. 5 (a) “* * * A copy of the statement of 
claim and verification shall be made a part of the 
notice to be served upon the defendant named 
therein. The mode of service shall be by the 
United States marshal, as provided by law; or by 
registered mail with return receipt; or by any per¬ 
son not a party to or otherwise interested in the 
suit, especially appointed by the judge for that 
purpose.” 

Sec. 5 (b) “When notice is to be served by regis¬ 
tered mail, the clerk shall enclose a copy of the 
statement of claim, verification, and notice in an 
envelope addressed to the defendant, prepay the 
postage with funds obtained from plaintiff, and 
mail the same forthwith, noting on the records the 
day and hour of mailing. When such receipt is 
returned , the clerk shall attach the same to the 
original statement of claim , and it shall constitute 
prima-facie evidence of service upon the defen¬ 
dant/’ (Italics supplied) 

Section 15 of said Act provides: 

“The judges of the municipal court shall forth¬ 
with make rules to provide for a simple, inexpen¬ 
sive, and speedy procedure to effectuate the pur¬ 
poses of this Act and shall have power to pre- 
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scribe, modify, and improve the forms to be used 
therein, from time to time, to insure the proper 
administration of justice and to accomplish the 
purposes of this Act.” 

i Pursuant to said Section 15, the Judges of the Muni¬ 
cipal Court promulgated certain rules. The particular 
rules applicable to the instant appeal are the follow¬ 
ing: 

“Rule t) (a) Method and Time of Mailing.— 
When notice is to be served by registered mail, the 
clerk shall, on the day of filing, enclose a copy of 
the Statement of Claim, Verification and Notice in 
an envelope addressed to the defendant, seal the 
same, prepay the postage and registry fees with 
funds obtained from plaintiff or his attorney, and 
mail the same forthwith, noting on the records the 
day and hour of mailing, and the registry number. 

“(b) Delivery of Notice.—Service of such no¬ 
tice shall be deemed valid if it is delivered by the 
postman to the addressee or to any other respon¬ 
sible person qualified to receive the addressee’s 
registered mail, in accordance with the Postal 
Laws and Regulations of the United States, which 
Laws and Regulations shall be judicially noticed in 
this Branch. Service shall not be set aside on the 
ground that the notice was delivered to a person 
not so qalified, if the notice in fact came to the at¬ 
tention of the addressee within a reasonable time 
after delivery by the postman, and within a 
reasonable time befo7*e the return day named in 
said notice. 

‘‘(c) Notice Valid Although Refused.—Such 
notice shall be valid although refused by the de¬ 
fendant and not delivered for that reason, pro¬ 
vided the clerk shall, promptly upon the receipt 
of notice of such refusal , mail to the defendant bv 
ordinary mail, a notice that despite such refusal , 


the case will be proceeded with on the return day, 
and reciting the name and number of the case, the 
day and hour when the case wdll be called, and the 
nature and amount of the claim; and warning the 
defendant that judgment by default will be ren¬ 
dered against him unless he appears to defend the 
suit. 

“(d) Service shall be deemed to have been 
made as of the day when the notice is delivered 
and the return receipt signed; or if such notice 
is refused, and the notice provided in Section (c) 
is forthwith sent bv ordinarv mail, as of the dav 
when the registered mail notice would have been 
delivered, except for such refusal. 

“(e) Return Receipt to be Filed.—Every regis¬ 
try return receipt shall, promptly upon being re¬ 
ceived by the Clerk, be attached to and filed with 
the original Statement of Claim. The clerk shall 
promptly note on the docket-sheet the fact of hav¬ 
ing received such return receipt and whether such 
receipt shows delivery to the defendant . or to a 
representative or agent of the defendant, and the 
date of such delivery, or a refusal by the. defen¬ 
dant .” (Italics supplied) 

STATEMENT OF POINTS. 

1. The court erred in overruling defendant’s mo¬ 
tion to quash service and vacate judgment. 

2. The court erred in failing to grant defendant’s 
motion to quash service and vacate judgment. 

3. The court erred in refusing to dismiss the plain¬ 
tiff’s suit for want of jurisdiction (R. 11). 
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SUMMARY OF ARGUMENT. 

I. Under Section 5 (a) and (b) of the Act of March 
5, 1938, three methods of service of process are pro¬ 
vided. The record, failing to disclose any service 
upon, or notice to the defendant in compliance with 
said provisions of said Act, the Small Claims and Con¬ 
ciliation Branch of the Municipal Court never acquired 
jurisdiction over the person of the defendant. 

II. Under Section 15 of the Act of March 5, 1938, the 
Judges of the Municipal Court were directed to make 
rales to effectuate the purposes of said Act. Under 
Rule 9 (b) and (c), promulgated by said Judges, ad¬ 
ditional and different methods of service of process 
were provided than those specified in the Act, in that, 
among other things, they provide for notice by ordi¬ 
nary mail after refusal by the defendant of registered 
mail. Said rules thereby attempt to enlarge said Act, 
amount to legislation by the Municipal Court and are 
unconstitutional and invalid. 

The record discloses that the defendant did not re¬ 
fuse the notice by registered mail provided by said 
Act, and did not receive notice by ordinary mail pro¬ 
vided by said Rule. 

III. The Judges of the Municipal Court went beyond 
the intention of Congress and the scope of the Act 
with respect to the giving to the defendant of actual 
notice of the plaintiff’s claim, by their promulgation 
and application of the rales aforesaid relating to the 
service of process. 

IV. The record shows clear, convincing and uncontra¬ 
dicted evidence that the defendant never had notice 
or knowledge of the pendency of the action against 
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her until after the entry by default of the judgment in 
personam against her. 

V. The court below should have dismissed this action 
because jurisdiction was fraudulently obtained by 
splitting one entire cause of action into two cases, each 
cause seeking a judgment of less than the jurisdictional 
maxi m u m of $50.00, but together in excess thereof. 

ARGUMENT. 

I. 

Under Section 5 (a) and (b) of the Act of March 
5, 1938, three methods of service of process are pro¬ 
vided. The record, failing to disclose any service 
upon, or notice to the defendant in compliance with 
said provisions of said Act, the Small Claims and Con¬ 
ciliation Branch of the Municipal Court never acquired 
jurisdiction over the person of the defendant. 

Section 5 (a) of the Act of March 5, 1938, which 
Act established the Small Claims and Conciliation 
Branch of the Municipal Court of the District of Co¬ 
lumbia, provides for three methods of service of proc¬ 
ess in said Branch, namely, service bv (a) the United 
States Marshal, (b) registered mail with return re¬ 
ceipt, and (c) by a specially appointed disinterested 
person. 

Section 5 (b) of said Act provides the procedure for 
service by registered mail with return receipt, and 
states that, 

“When such receipt is returned, the clerk shall 
attach the same to the original statement of claim, 
and it shall constitute the prima-facie evidence of 
service upon the defendant.” 

The record in this case fails to show that the defen¬ 
dant was ever served with process by any of the three 
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methods of service provided in the Act, and especially 
by “registered mail with return receipt.” The record 
also fails to show that the defendant refused service 
or notice. No return receipt exists in this record. 
Obviously, a return receipt is no more than the words 
imply. It is an acknowledgment of the receipt by the 
defendant of a registered letter. 

In Funk and Wagnalls New Standard Dictionary of 
the English Language, edition of 1930, the expression 
“return receipt” is defined as follows*. 

“Return receipt—(U. S. Postal Service), an 
acknowledgment that a registered article has been 
received, to be signed by the addressee on the de¬ 
livery of the article and returned by mail to tin* 
sender.” 

Service by registered mail, as clearly contemplated 
by the Act, is effected by delivery of a registered letter 
to the defendant, who is to sign a return receipt there¬ 
for. It is obvious that an unsigned return receipt at¬ 
tached to the original statement of claim is not prima- 
facie evidence of service within the meaning of the 
Act; otherwise, there would be no need for a return 
receipt and proof of ordinary mail service would ac¬ 
complish the same result. If Congress intended that 
service could be made without the filing of a signed re¬ 
turn receipt it could have so provided or could have 
provided for ordinary mail delivery. But the Act 
makes no such provision. 

Defendant not having received any of said letters, 
plaintiff still had recourse to two other methods of ser¬ 
vice, (1) by the United States marshal or (2) by a dis¬ 
interested third person. Plaintiff did not avail him¬ 
self of either of these additional methods to insure no- 
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tice to the defendant. It is apparent that if a letter 
addressed to a street comer is returned “Unclaimed” 
(R. 4), another method of service should be employed, 
or a better address furnished. Instead, another letter 
is sent to the same street corner address and is re¬ 
turned “Refused” with no indication thereon as to 
when, where or by whom it was “Refused.” A third 
letter, sent by ordinary mail (R. 5) to the same street 
corner address, was not returned. Who, if anyone, 
received that letter is not disclosed by the record. On 
the contrary the record shows that the defendant did 
not refuse the registered letter or receive the letter 
sent by ordinary mail (R. 8). Plaintiff does not ex¬ 
plain how, after the first letter was returned “Un¬ 
claimed” after a delay of 7 days (R. 3), a second letter, 
mailed 8 days later, addressed identically as the first, 
is returned “Refused” 10 days after that (R. 3). The 
default judgment was entered on September 10, 193S, 
or within four davs after the mailing of the notice bv 
ordinary mail, with nothing in the record to show re¬ 
ceipt thereof by the defendant. 

The Act, Sec. 5 (a), states that the return receipt, 
when returned, shall constitute prima-facie evidence 
of service upon the defendant. There is no such prhna- 
facie evidence of service in this record, and therefore 
there has been no compliance with the provisions of the 
Act. 

No case has been found wherein service of process 
by registered mail has been upheld in the absence of 
some showing that the defendant himself refused to ac¬ 
cept such registered mail process. A judgment in per¬ 
sonam without personal service of process upon the 
defendant is invalid. Pnmoyer v. Neff, 95 U. S. 714, 24 
L. ed. 565. Since this decision, several cases involv- 
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ing special non-resident motorists’ statutes have come 
before the courts. Following the principles laid down 
in Wuchter v. Pizutti, 276 U. S. 13, 72 L. ed. 446, all 
of these statutes provide, in addition to the service of 
process upon a designated state official, some addi¬ 
tional notice, usually by mail, to the non-resident de¬ 
fendant. Illustrative of these cases are the following: 

Creadick v. Keller, 35 Del. 169, 160 Atl. 909. 

Wax v. Van Marter, 124 Pa. Sup. Ct. 573, 189 
Atl. 537 

Cherry v. Heffernan. 132 Fla. 386, 182 So. 427 

Cronkhite v. Belden , 193 Wis. 145, 214 X. W. 
460, 57 A. L. R. 1218. 

It will be noted in each of these cases that there are 
[three fundamental elements (definitely absent from 
the case at bar), (1) the defendant himself refused to 
accept the notice by registered mail; (2) no other 
statutory provision for service of process was avail¬ 
able; and (3) the defendant was a non-resident of the 
state in which the accident occurred. In the instant 
case the record shows (1) that the defendant did not 
refuse to accept the notice by registered mail and never 
received the notice by ordinary mail; (2) that two 
other definite methods of service of process were pro¬ 
vided by statute; (3) that the defendant was an actual 
resident of the District of Columbia. 

II. 

i Under Section 15 of the Act of March 5, 1938, the 
Judges of the Municipal Court were directed to make 
rules to effectuate the purposes of said Act. Under 
Rule 9 (b) and (c), promulgated by said Judges, ad¬ 
ditional and different methods of service of process 
were provided than those specified in the Act, in that, 


among other things, they provide for notice by ordi¬ 
nary mail after refusal by the defendant of registered 
mail. Said rules thereby attempt to enlarge said Act, 
amount to legislation by the Municipal Court and are 
unconstitutional and invalid. 

The record discloses that the defendant did not re¬ 
fuse the notice by registered mail provided by said Act, 
and did not receive notice by ordinary mail provided 
by said Rule. 

The Rules aforesaid, relating to the service of proc¬ 
ess by registered mail, and creating ordinary mail no¬ 
tice, are set out herein on pages 6 and 7. 

These rules exceed the limitations of the Act on the 
methods of service, by providing for notice by ordinary 
mail without registry or return receipt, by providing 
for service by registered mail upon persons other than 
the defendant himself and by otherwise extending and 
contravening the plain language of the Act. 

The plaintiff offered no evidence that the defendant 
refused the registered letter mailed August 27, 1938 
(R. 3). Therefore, Rule 9 (e), even if valid, which is 
denied, did not apply since that Rule provides as a con¬ 
dition precedent to the sending of ordinary mail notice, 
that the notice by registered mail be “refused by the 
defendant." The notice by ordinary mail recited: 
“Despite your refusal to accept notice, the Court will 
proceed with the case on September 10, 1938, 19 , at 
10:30 A. M.” (R. i3). The affidavit of the defendant 
(R. 8) shows that she neither refused the notice sent by 
registered mail nor received the notice sent by ordinary 
mail. Since the plaintiff has failed to show that the 
defendant had any notice whatever, the default judg¬ 
ment obtained by him is manifestly invalid and should 
have been set aside on defendant’s motion. 
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Since the foregoing Rules are more far-reaching 
than, and exceed the language and scope of the Act of 
March 5,1938, they amount to legislation by the Judges 
of the Municipal Court and are, therefore, invalid. 
And since said Rules deprive this defendant of due 
jprocess of law they are unconstitutional. 
i In Washington-Southern Navigation Company v. 
Baltimore , etc., 263 U. S. 629, at 635-636, 68 L. ed. 480, 
at 483 (opinion by Mr. Justice Brandeis), the Court 
stated: 


“The function of rules is to regulate the prac¬ 
tice of the court and to facilitate the transaction 
of its business. This function embraces, among 
other things, the regulation of the forms, opera¬ 
tion, and effect of process; and the prescribing of 
forms, modes, and times for proceedings. Most 
rules are merely a formulation of the previous 
practice of the courts. Occasionally, a rule is em¬ 
ployed to express, in convenient form, as appli¬ 
cable to certain classes of cases, a principle of sub¬ 
stantive law which has been established by statute 
or decisions. But no rale of court can enlarge 
or restrict jurisdiction. Nor can a rule abrogate 
or modify the substantive late. This is true, 
whether the court to which the rules apply be one 
of laic, of equity, or of admiralty, ft is true of 
rules of practice prescribed by this court for in¬ 
ferior tribunals, as it is of those rules which lower 
courts make for their own guidance under author¬ 
ity conferred." (Italics supplied) 

See also: 

Davidson Bros. Marble Co. v. U. S.. etc.. 213 
U. S. 10, 18, 53 L. ed. 675, 678. 

Johnson v. Manhattan B. Co., 289 U. S. 479, 503. 
504, 77 L. ed. 1331,1348,1349. 

Hum v. Onrster. 280 V. S. 238, 242, 77 L. ed. 
1148, 1152. 


The Judges of the Municipal Court went beyond the 
intention of Congress and the scope of the Act with re¬ 
spect to the giving to the defendant of actual notice of 
the plaintiff’s claim, by their promulgation and appli¬ 
cation of the rules aforesaid relating to the service of 
process. 

The provisions of the Act relating to the methods of 
service of process are clear and unambiguous, and 
clearly manifest the intention of Congress to provide 
for actual notice to a defendant by one of the three 
specific methods. All three of these methods have as 
their objective actual, personal notice. This is ap¬ 
parent from the Act itself and from the following 
quoted language from the hearings which were held 
before the United States Senate Committee on the Dis¬ 
trict of Columbia on April 14 and 17, 1937. (The rec¬ 
ord of said hearings is cited as “Hearings Before the 
Committee on the District of Columbia, United States 
Senate, Seventy-fifth Congress, First Session, on S. 
1835.”) 


“Judge Cay ton. (Then and now a judge of the 
Municipal Court of the District of Columbia.) * * # 
The next section has to do with the method of ser¬ 
vice. In addition to service by the marshal as at 
present, it provides for service by registered mail. 
To many this may seem a far-reaching provision. 
Actually it is not. Actually today in Kansas, Mas¬ 
sachusetts, Michigan, Minnesota, Nevada, New 
York, Rhode Island, South Dakota, and Vermont 
you have service by registered mail, and you have 
more far-reaching provisions for service by regis¬ 
tered mail. Under this act it is contemplated that 
the defendant shall he regarded as having been 
served only when the notice has actually been de- 


live red to him through the mails. In some States 
it is provided that the defendant may be sum¬ 
moned orally or by telephone. In some States he 
may be summoned by ordinary mail, and in some 
States by registered mail, and whether the defen¬ 
dant gets the notice or not it is regarded as ser¬ 
vice. 1 do not urge any such measure upon you 
gentlemen. All I ask is that registered mail with 
actual personal delivery to the defendant shall be 
regarded as service. (Italics supplied) 

“Senator McCarran. That would require the 
return receipt? 

“Judge Cavton. Yes; and we provide it in the 
act. This is in no sense a substitute for service by 
the marshal. We realize that the work of this 
court may grow and we do not want to be in a posi¬ 
tion where we burden the marshal. The marshal 
may, in that event, have more than he can do and 
more papers than he can serve, and this properly 
can be called a supplement to the work of the mar¬ 
shal to assist him in relieving the burdensome 
work on the part of his deputies.’’ (Hearings, 
P. 14) 


“Mr. Ganse. (A local practicing attorney and 
teacher) * * * 

“Section 5 (a) further provides for the inodes 
of service, and this is an invitation to all sorts of 
fraudulent practices, as I shall call your atten¬ 
tion to. It provides: 

“The mode of service shall be by the United 
States marshal, as provided by law; or by regis¬ 
tered mail with return receipt. 

“Our experience with that has been that they 
deliver it to an agent or an employee or anybody 
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whom the postmaster thinks is competent to sign 
the registry receipt, and though you have a prima 
facie service, you will find in the long run that you 
will have people claiming inadequate service of 
process because it was not delivered to the per¬ 
son himself. That goes, of course, without ques- 
tion, to the due process, and I think the service 
should be by the marshal. 

» “The Chairman. But if you have service by 

, registered mail the return receipt will show that it 

was delivered personally? 

" “Mr. Ganse. I think that would be satisfac- 

t torv.” (Italics supplied) 

„ (Hearings, P. 68) 

See also Hearings, Pages 8, 124, 146. 

The safeguards thrown around the service of proc¬ 
ess by registered mail with return receipt, insuring 
actual, personal delivery to the defendant, as urged be- 
► fore the Senate Committee, are clearly carried into 

Section 5 of the Act. There the filing of the registry 
receipt is not only required, but is made to constitute 
prima-faeie evidence of service upon the defendant. 
No rule of the Municipal Court should be sustained 
which permits a judgment to be obtained by default 
without full compliance with the purpose, intent and 
language of the Act. 

IV. 

The record shows clear, convincing and uncontra- 
, dieted evidence that the defendant never had notice or 

knowledge of the pendency of the action against her 
until after the entry by default of the judgment in per¬ 
sonam against her. 

The facts stated in the defendant’s affidavit (R. 8) 
stand uncontradicted. The stipulation (R. 9) agrees 




that if the defendant were present in court she would 
have testified exactly as alleged in her affidavit, and 
although the plaintiff reserved the right to contravert 
the affidavit and cross-examine the defendant, he 
availed himself of neither right. 

The defendant states that she was never served with 
process, personally or constructively; that she never 
received or refused to receive from the Municipal 
Court letters by registered or ordinary mail; that she 
had never been advised or informed by anyone of the 
pendency of this action against her and was not aware 
of the existence of this action until her automobile was 
attached; that she does not reside at “31st and West- 
over Drive, S. K." but resides at 1733 31st Street, 
S. E., in a stone, one-family house which had been her 
residence for nearlv a vear before the institution of 
this action. 

The record fails to show any actual, personal notice 
to the defendant of the pendency of this cause, fails 
to show who, if anyone, refused to accept the regis¬ 
tered letter, and fails to show the delivery of the letter 
sent by ordinary mail. Nowhere in the record does it 
appear that the defendant ever received any of these 
letters or was otherwise afforded any opportunity to 
have her day in court and defend plaintiff’s suit. 

Plaintiff sought to obtain service by registered mail 
with return receipt. This he was authorized to do 
under Section 5 (a) of the Act. Having failed to ac¬ 
complish this, he was entitled to employ one of the two 
remaining methods provided in said Act. Instead of 
adopting the prescribed procedure and insure actual 
notice to the defendant, he resorted to ordinary mail, 
a method not only not contemplated by Congress but 
expressly disclaimed by Judge Cayton in his testimony 
before the Senate Committee (Hearings, P. 14). 


It is respectfully submitted that the default judg¬ 
ment based upon these facts is obviously invalid. De¬ 
fendant’s motion to vacate such judgment, having been 
timely filed, should have been granted. The court 
erred in failing to grant such motion. 

In Clark v. Wells, 203 U. S. 164, 170, 51 L. ed. 138, 
141, the court stated: 

“It must be taken at the outset as settled that 
jio valid judgment in personam can be rendered 
against a defendant without personal service upon 
him in a court of competent jurisdiction, or waiver 
of summons, and voluntary appearance therein. 
Pennoyer v. Neff, 95 U. S. 714, 24 L. ed. 565.” 

See also: 

National Exch. Hank v. Wiley, 195 U. S. 257, 49 
L. ed. 184. 

Wilson v. S align tan . 144 U. S. 41, 36 L. ed. 338. 

In (Jalpin v. Page . 85 l\ S. 350, 368, 21 L. ed. 959, 
963 the court stated: 

“It is a rule as old as the law, and never to be 
more respected than now, that no one shall be 
personally bound until he has had his day in court, 
bv which is meant, until he has been dulv cited to 
appear, and has been afforded an opportunity to 
be heard. Judgment without such citation and op¬ 
portunity wants all the attributes of a judicial de¬ 
termination; it is judicial usurpation and oppres¬ 
sion, and never can be upheld where justice is 
justly administered.” 


V. 

The Court below should have dismissed this action 
because jurisdiction v/as fraudulently obtained by 
splitting one entire cause of action into two cases, 
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each cause seeking a judgment of less than the juris¬ 
dictional maximum of $50.00, but together in excess 
thereof. 

In the court below two actions were simultaneously 
tiled by plaintiff against defendant, the actions being 
stamped with consecutive numbers, C 007902 and C 
007903. 

The instant action grew out of C 007902 and is No. 
7438 in this Court. A writ of error was also granted 
in C 007903 and is known in this Court as No. 7439. Be¬ 
cause identical facts and issues were involved in these 
two cases, a motion to print the record in the instant 
cause and abide the decision in No. 7439 was granted 
by this Court, with consent of all counsel, on June 30, 
1939. 

In the instant action a recovery was sought of $39.67, 
for alleged truck hire from April 13, 1937 to April 24, 
1937, with interest from April 24, 1937. The other 
action sought a recovery of $29.90, for alleged truck 
hire from April 14, 1937 to April 24, 1937, with in¬ 
terest from April 24, 1937. Obviously plaintiff’s claim 
was for $69.57, but to get into the Small Claims Court, 
he split his claim. 

In Sincell v. Davis . 24 App. I). C. 218, at page 221, 
this Court said: 

“Undoubtedly the principal proposition con- 
tended for on behalf of the appellant, to the effect 
that a creditor has no right to split up a single 
cause of action, either by the institution in his own 
name of separate suits upon separate fractions 
thereof , or by the assignment of such several parts 
to several persons without the knowledge or con¬ 
sent of the debtor, so as to require the latter to re¬ 
spond to different actions and to incur accumula- 
lation of costs, is so well founded in law that 
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neither elaboration of argument or citation of 
authority is required in support of it.” (Italics 
supplied) 

CONCLUSION. 

The title of the Act of March 5, 1938, reads as fol¬ 
lows : 

“An Act Establishing a Small Claims and Con¬ 
ciliation Branch in the Municipal Court of the Dis¬ 
trict of Columbia for Improving the Administra¬ 
tion of Justice in Small Cases and Providing As- 
sistance to Needy Litigants , and for other Pur¬ 
poses.” (Italics supplied) 

It is respectfully submitted that if, by its Rules, the 
Municipal Court can provide a method of service of 
process not authorized or contemplated by Congress, 
and thereby deprive a defendant of actual notice of 
the pendency of an action against her, it is not “im¬ 
proving the administration of justice.” 

For the reasons hereinbefore stated, the judgment of 
the court below should be reversed. 

Respectfully submitted, 

Louis Ottenberg 
H. Max Ammerman 
Attorneys for Plaintiff 
in Error 

Investment Building 
Washington, D. C. 
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MRS. ALFRED J. WISE, Plaintiff in Error, 

vs. 

CONRAD J. HERZOG, T/A CHESAPEAKE MOTOR 
COMPANY, Defendant in Error. 


BRIEF ON BEHALF OF DEFENDANT IN ERROR. 


Statement of Case. 

The Statement of Case of the plaintiff in error adequately 
sets forth the facts herein involved. 

For the purpose of simplification, the plaintiff in error, 
defendant below, is hereinafter called the defendant; and 
the defendant in error, plaintiff below, is hereinafter called 
the plaintiff. 

Summary of Argument. 

I. Service of process by registered mail properly ad¬ 
dressed, stamped and mailed as provided by statute is 
valid, even though the letter is returned marked “refused”, 
particularly when an additional notice is sent to the de¬ 
fendant advising that the case will be proceeded with de¬ 
spite such refusal. 



II. Rule 9(c) of the Rules for the Small Claims Branch 
of the Municipal Court is valid as a legitimate exercise 
of the rule making power granted in Section 15 of the Act 
creating the Small Claims Court, for it is reasonably de¬ 
signed to “effectuate the purposes of the Act.” 

III. Plaintiff in error does not assert a meritorious de¬ 
fense to the claim in the Municipal Court. 

I 

IV. The cause of action herein was not split, the two 
actions being based upon separate and distinct contracts, 
and since no evidence to the contrarv was introduced below 
this question cannot now be raised. 

V. The record establishes a prima facie case that the 
plaintiff in error was validly served, and her simple, un¬ 
supported statement that she never received either the 
registered mail or the ordinary mail notices is not suf¬ 
ficient to maintain the burden of proof. 

ARGUMENT. 

I. 

Service of process by registered mail properly addressed, 
stamped and mailed as provided by statute is valid, even 
though the letter is returned marked “refused”, particu¬ 
larly when an additional notice is sent to the defendant ad¬ 
vising that the case will be proceeded with despite such 
refusal. 

The test for valid service is laid down by the Supreme 
Court of the United States in IVuchter v. Pizzutti, 276 U. S. 
13, 24, 72 L. Ed. 446. 

“These cases and others indicate a general trend of 
authority toward sustaining the validity of process, if 
the statutory provisions in themselves indicate that 
there is a reasonable probability that, if the statutes 
are complied with, the defendant will receive actual 
notice, and that is the principle that we think should 
apply.” (Italics supplied.) 
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In recent years service of process by mail has become 
popularized. Registered mail is now used to supplement 
substituted service on the Secretary of State in actions 
against corporations, non-resident motorists, and non-resi¬ 
dent real estate brokers. In such cases it is the mailing and 
not the service on the Secretarv of State that is designed to 
give notice to the defendant. Wuchter v. Pizzutti, supra. 

In addition both ordinary and registered mail service are 
employed in a number of special proceedings, usually in 
connection with some other mode of service, such as publi¬ 
cation or posting of the notice on land involved in the pro¬ 
ceeding. In addition, mail is used to give notice in adminis¬ 
trative proceedings. Thus, notice of hearings under the 
Workmen’s Compensation Laws are sent out by ordinary 
mail. See Fourth Annual Report of the Judicial Council 
of the State of New York. Legislative Document (1938) 
No. 48, pages 187,197. 

From the foregoing, it is evident that service by mail is 
recognized, and is an accepted practice in modern procedure. 
The question here is the value of service by registered mail 
when the letter is returned with the notation “refused.” It 
is respectfully submitted that this service is just as valid 
and has the same legal effect as if the defendant refused to 
accept a copy of process from a United States Marshal. 

It is well established that a marshal may throw the papers 
at the defendant’s feet in the event the defendant refuses 
to accept the process. That will constitute good service, 
and the fact that the defendant may never even read the 
process is not material. A default judgment entered against 
such defendant could not be set aside on the ground of lack 
of notice of the proceedings, for he had an opportunity to 
apprise himself of the action and due process is satisfied. 

The analogy is apparent in the registered mail cases. 
The courts have recognized this in every one of the appel¬ 
late cases on this point which counsel have been able to find. 

These cases all arose under the so-called non-resident 
motorist statutes. The first case to be decided was Creadick 
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v. Keller, et ah, 35 Del. 169,160 Atl. 909. There the statute 
(Chapter 225, Vol. 35 Laws of Delaware) provided that: 

“Service of the legal process * * # shall be made 
upon the Secretary of State of the State of Delaware 
in the same manner as is now or may be thereafter pro¬ 
vided bv law for service of writs or summons * * * 
* 

provided, that a copy of the process with notice of such 
service, * * * are forthwith sent by registered mail 
by the plaintiff in said civil action to said non-resident 
defendant therein, and the defendant’s return receipt 
and the plaintiff’s affidavit of the defendant’s non¬ 
residence and of the sending of the copy of the process 
with the notice aforesaid are filed in the said action with 
the declaration .” (Italics supplied.) 

A letter containing the required information was sent by 
registered mail to each of the defendants at their correct 
address. A return receipt was requested, but the letters 
were returned marked “refused.” 

Objection was then made to the service of process, it being 
based upon the plaintiff’s failure to file with his declaration 
a return receipt as demanded by the statute. The Court 
overruled the contention that the service was incomplete, 
saying, at page 170: 

“It is clear from the record that the plaintiff’s failure 
to fully comply with the requirements of the statute 
was caused by the defendant’s refusal to receive the 
letters and sign the receipt. Such refusal made it im¬ 
possible for the plaintiff to file the return receipt with 
his declaration. It would create an intolerable situ¬ 
ation if the defendant could, by his wilful act or refusal 
to act, prevent the plaintiff from maintaining his action. 
It is a situation the Court cannot recognize.” 

Wax v. Van Marter, 124 Pa. Sup. 573,189 Atl. 537, is even 
more in point. 

Pennsylvania’s statute (Act of 1929, May 14, P. L. 1721 
as amended April 24, 1931, P. L. 50 Sec. 1 (75 P. S. Sec. 
1201)) is similar to that of Delaware. Two elements must 


be present before the defendant non-resident is considered 
served with process. First the summons must be served 
upon the Secretary of Revenue of the Commonwealth of 
Pennsylvania and secondly, the defendant must be sent a 
copy by registered mail, the return receipt of which must 
be attached to and made a part of the return of service of 
such process. The letter, unopened, was returned by the 
postal authorities, marked “refused”, and was attached to 
the return of summons. After judgment had been entered 
the defendant applied for a rule to strike off the judgment 
on the ground that there was no registered mail return 
receipt attached to the plaintiff’s return of service as re¬ 
quired under the Act. 

The Superior Court of Pennsylvania denied the applica¬ 
tion, using the precise argument that the Superior Court 
of Delaware used in Creadick v. Keller, supra. The Court 
said: 

“It could readily be concluded that the defendant’s 
scheme was to evade service on him by refusing to ac¬ 
cept the service of process. Such wilf ul, artificial con¬ 
duct, having for the purpose the nullifying of a part of 
an Act of Assembly, ought not be rewarded with 
with success. Fortunately, a good service does not de¬ 
pend on whether the signature of the defendant is on 
the return receipt, but rather on the reasonable proba¬ 
bility that the notice reached him. Statutes are to be 
construed so as may best effectuate the intention of 
the makers.” (Italics supplied.) 

This question was presented to the Supreme Court of 
Florida in Cherry v. Ileff erman, 132 Fla. 386, 182 So. 427. 
Here again the statute (Chapter 17254, Acts 1935) provided 
in substance that summons be served on the Secretary of 
State and a copy be sent by registered mail to the defend¬ 
ant. The registered letter was returned “refused,” and 
judgment was entered for the plaintiff. The defendant 
then moved to vacate a rule which had been granted on 



the ground that the statute had not been complied with 
inasmuch as the return receipt was not in the record. 

The Supreme Court of Florida cited the Crcadick case, 
supra, and the Van Matter case, supra, with approval, 
saying: 

“If the defendant chooses to flout the notice and 
refuse to accept it, he will not be permitted to say in 
the next breath that he has not been served. 

“Many states have enacted statutes of this kind for 
the purpose of securing service on automobile opera¬ 
tors readily. They have been generally upheld and the 
service under them held good if there is reasonable 
probability that the notice teas received. Having been 
returned ‘refused’ and having entered another forum 
for the purpose of defeating it, it would be ridiculous 
to assume that it was not received.” (Italics supplied.) 

The latest expression of an appellate court on this sub¬ 
ject may be found in State ex rel. Charette v. District Court 
of Second Judicial District in and for Silver Bow County, 
et al., 107 Mont. 489, 86 P. (2) 750. 

As in the other states, Montana’s statute (Sec. 4, Chap¬ 
ter 10, Laws of 1937) provides that the defendant shall be 
considered as served with process when a copy of the proc¬ 
ess is left with the Secretary of State, notice of such service 
plus a copy of the summons is sent by registered mail and 
the defendant’s return receipt is appended to the process. 
The statute further provides that the registered letter 
must be delivered to the defendant personally. 

The envelope was returned marked “refused”—by pre¬ 
cisely whom does not appear. When the defendant moved 
to quash and set aside the service made upon him the 
Court said at page 493: 

“We find no merit in relator’s contention that the 
plaintiff failed to comply with the provisions of this 
chapter because the registry receipt filed does not bear 
the signature of the relator. The receipt does show 
that the letter containing the notice and summons was 
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offered to the relator and that he refused to accept 
delivery of it. He is not in a position to complain 
that plaintiff failed to comply with the requirements 
of the statute when the relator’s own wilful act pre¬ 
vented plaintiff’s literal compliance therewith.” 

It must be emphasized that in none of these cases did the 
statute suggest any procedure in the event that the reg¬ 
istered mail was “refused”. There were, of course, no rules, 
and in each case the statute specifically stated that the re¬ 
turn receipt must be in the record. Yet the court in each 
case denied to the defendant the right of wilfully refusing 
to act positively and then claiming exemption because the 
record contained no notice of the positive act. 

It is of paramount importance to note that in none of 
these cases did the defendant receive any further notice 
by ordinary mail or otherwise after the refusal. The court 
simply proceeded with the case as if the defendant had ac¬ 
cepted the registered notice and failed to appear. 

Thus, under law decided by the highest courts of Dela¬ 
ware, Pennsylvania, Florida and Montana, the rejection of 
the registered mail notice satisfies the due process require¬ 
ment of the opportunity to be heard. Counsel respectfully 
submit that under these decisions service below was com¬ 
plete and the court had jurisdiction to proceed with the case. 

But here even more was done. An ordinary mail notice 
was sent to each defendant reciting the name and number 
of the case, the day and hour when the case would be called, 
and the nature and amount of the claim, and warning each 
defendant that judgment by default would be rendered un¬ 
less an appearance was made to defend the suit (R. 5). 
Every possible and reasonable opportunity was thus given 
to the defendant to apprise her of the pending action, and 
to warn her of the significance of her refusal to appear. 

Counsel for the defendant attempt to distinguish the 
above cases on three grounds (Brief 12); (1) that in these 
non-resident motorist cases the defendant himself refused 
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to accept the notice by registered mail; (2) No other statu¬ 
tory provision for service of process was available; and (3) 
the defendant was a non-resident of the state in which the 
accident occurred. 

It is respectfully submitted that defendant’s counsel fail 
in their attempt to distinguish the cases from the case at bar. 

Contrary to defendant’s statement, in both State ex ret. 
Charette v. District Court, etc., supra, and Wax. v. Van 
Marter, supra, as in the case at bar, the letter, unopened, 
was returned by the postal authorities marked “refused”. 
Nothing appeared in the record to show who refused the 
letter. 

In the Van Marter case, supra, the defendant raised that 
precise argument, contending that it does not appear that 
he refused the letter. The court replied saying, at page 576, 

“In the instant case, nothing appears upon the record 
to show under what circumstances the letter was re¬ 
fused, or that defendant’s address was his correct 
one * * *. This appellant argues that the letter ad¬ 
dressed to him may have been refused by a third per¬ 
son. If that can be shown, he is not without a remedy; 
he may apply to the court to set aside the service or to 
open the judgment. In Vaughn v. Love (324 Pa. 276, 
188 Atl. 299) a non-resident defendant was permitted 
to attack the sheriff’s return showing service upon an 
adult member of his family within the jurisdiction when 
such service was not in fact made. The rule of con¬ 
clusiveness of the sheriff’s return was held not to pre¬ 
vent a non-resident defendant from establishing his 
non-residence by evidence dehors the record. 

“The general trend of decisions is toward sustaining 
the validity of the service of process if there is a rea¬ 
sonable probability that the requirements of the stat¬ 
ute were complied with and that the defendant received 
actual notice.” 

As regards defendant’s second distinction, it is imma¬ 
terial that plaintiff could have attempted two other methods 
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of service, namely service by marshal or service by a dis¬ 
interested party especially appointed by the court. The 
option given is to the plaintiff to determine which in his par¬ 
ticular case will be most effective. These are not dependent 
methods of service, but separate and independent; and the 
plaintiff is entitled to rely upon his choice. 

The third distinction attempted by defendant, namely 
that the defendant in each of the cases cited was a non¬ 
resident of the state, seems likewise insufficient, for cer¬ 
tainly, since these decisions are applicable to a non-resident, 
then by virtue of the state’s inherent jurisdiction they 
could be made effective against its residents. 

Counsel have never contested the validity of the regis¬ 
tered mail service itself. Nor is the constitutionality of the 
non-resident motorist statutes questioned. Hess v. 
Pawloski, 274 U. S. 352, 71 L. Ed. 1091. These statutes hav¬ 
ing been declared valid up to and including the point of send¬ 
ing the registered mail, the only point at issue is the effect 
of refusal. The cases cited above emphatically and right¬ 
fully maintain that the effect is nugatory; that to permit 
one’s positive act to defeat the purpose and intent of the 
statute would be in contravention of the statute itself. 

The following is a partial list of the states which make 
specific provision for the notice to be valid in spite of 
the defendant’s refusal to sign a return receipt. All pro¬ 
vide, as does our rule, that an ordinary mail notice be sent 
after notice of the refusal. Massachusetts, Rules of Court 
for Small Claims Procedure, Rule 3; Rhode Island, Laws 
1930; c 1596, Sec. 3; New York, Rules for the Small Claims 
Part of the New York City Municipal Court, Rule 5. 







Rule 9(c) of the Rules for the Small Claims Branch of 
the Municipal Court is valid as a legitimate exercise of the 
rule making power granted in Section 15 of the Act creating 
the Small Claims Court, for it is reasonably designed to 
“effectuate the purposes of the Act.” 

The defendant’s contention is that the Rule of the Small 
Claims Branch of the Municipal Court under which service 
was effected is invalid. 

The plaintiff respectfully submits that under the statute, 
the Court would have been justified in proceeding against 
the defendant when the statement of claim was returned 
marked “refused”; that the Court had acquired jurisdiction 
over the person of the defendant by virtue of her refusal of 
the process. 

However, in an effort to make definite the practice and to 
make certain that the defendant be informed of the pending 
action, Rule 9 (c) was adopted. This Rule was promulgated 
by virtue of Section 15 of the Act, which directs that: 

i “The judges of the Municipal Court shall forthwith 
make rules to provide for a simple, inexpensive and 
speedy procedure to effectuate the purposes of this Act 
and shall have power to prescribe, modify and improve 
the forms to be used therein from time to time, to insure 
the proper administration of justice and to accomplish 
the purposes of this Act.” (Italics supplied.) 

It is submitted that since this rule is reasonable designed 
to effectuate the purposes of this Act, it is valid as a legiti¬ 
mate exercise of the rule making power granted in Sec¬ 
tion 15 of the Act. 

Counsel for the defendant go at great length into the case 
of Wasliington-Southern Navigation Co. v. Baltimore & 
Philadelphia Steamboat Co., 263 U. S. 629, 68 L. Ed. 4S0 
(1923). It is respectfully submitted that neither the case 
nor the quotation therefrom is germane to this case. 
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The Navigation Co. ease, supra, concerned a District 
Court’s construction of an admiralty rule promulgated by 
the Supreme Court of the United States. The Supreme 
Court held the lower court’s construction to be erroneous. 
In the case at bar, however, we have a rule promulgated by 
the judges of the Municipal Court at the express direction 
of an Act of Congress. The distinction is apparent. 

Remembering that not only was Rule 9 promulgated by 
the judges of the Municipal Court, but that it has been 
upheld by that Court, Simmons v. Morrison, 13 App. D. C. 
161 (1898), becomes very material. 

In that case the question at issue was whether a rule of 
the Supreme Court of the District of Columbia allowing 
references to the Auditor was a valid rule under the Act 
of Congress of 1863 which created that Court and which 
gave it express authority to establish all rules that it might 
deem necessary for the regulation of the practice of the 
Court. The Supreme Court of the District of Columbia 
upheld the rule as valid. This Court affirmed that action, 
saying at page 171: 

“Now as to the construction of a rule of court, and 
as to its scope and purpose, great weight is to be given 
to the opinion of the court by which it had been pro¬ 
mulgated and ivhose practice it has been intended to 
regulate; and if we had any doubt upon the subject, 
we would be disposed to resolve the doubt in favor of 
the construction thus given.” (Italics supplied.) 

A court rule must be read in the light of the statute, and 
since the court would have been justified in proceeding 
against the defendant without this rule, a fortiori, it can 
proceed under that rule, for the rule enunciates routine pro¬ 
cedure to be followed after the court has acquired jurisdic¬ 
tion, in this way insuring that the defendant be apprised 
of the pending action. The ordinary mail notice sent in 
this case provided notice to the defendant that despite her 
refusal the case would be proceeded with on the return day, 
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and recited the name and number of the case, the dav and 
hour when the case would be called, and the nature and 
amount of the claim; and warned the defendant that judg¬ 
ment by default would be rendered against her unless she 
appeared to defend the suit (R. 5). 

Obviouslv, this is not service bv ordinary mail, as con- 
tended by the defendant, but a gratuitous extra notification 
that unless the defendant appear in court a judgment by 
default would be entered against her. 

, Counsel for defendant further contend that the Judges 
of the Municipal Court went beyond the intention of Con¬ 
gress by the promulgation of the aforesaid rule, and in an 
effort to establish this, quote testimony given by two wit¬ 
nesses at hearings held before the United States Senate 
Committee. This, even though the Act is admittedly clear 
and unambiguous. 

'While the plaintiff has no objection to the Court having 
before it what took place before the Committee of Congress 
considering this legislation, yet the statements in defend¬ 
ant’s brief are absolutely inadmissible and incompetent. 

Even committee reports are excluded when, as here, the 
language of the statute is plain and does not lead to absurd 
or wholly impractical consequences. The best evidence of 
the ultimate legislative intent is the statute itself. Penn. 
It. /?. Co. v. Intermit tonal Coal Mining Co., 230 U. S. 184, 
57 L. Ed. 1440; U. S. v. Shreveport Grain and Elevator Co., 
287 U. S. 77, 77 L. Ed. 175. 

^Iore particularly it is well settled that neither congres¬ 
sional debates nor statements made to Committees of Con¬ 
gress ever carry any weight in the interpretation of stat¬ 
utes. McCaughn v. Ilersheg Chocolate Co CoS TI. S. 488, 
75 L. Ed. 1183; District of Columbia v. Washington Market 
Co., 108 U. S. 243, 27 L. Ed. 714; Downes v. Bidwell, 182 
U. S. 244, 45 L. Ed. 1088. 

However, even if these were proper statements, yet never¬ 
theless these statements throw no light on the present con- 


trove rsy. For we are not dealing- with the question as to 
whether the defendant signed; we are dealing with the 
question as to whether the refusal of registered mail is 
equivalent to service. 

III. 

Plaintiff in error does not assert a meritorious defense 
to the claim in the Municipal Court. 

Nowhere in the record does it appear that defendant has 
a just and meritorious defense to the claim filed in the 
Small Claims Court, nor is there even any indication of 
that fact. If such were the case, it would have been a very 
simple matter to have stated it. 

On this subject there is ample authority for the principle 
that before a judgment will be vacated, a meritorious de¬ 
fense must be shown to exist. The rule is stated in 34 
Corpus Juris 329 as follows: 

“To obtain an order opening or vacating a judg¬ 
ment, the party applying therefor must allege and 
show to the court that he has a good and meritorious 
defense to the cause of action.” 

In Hay v. Carr, decided by this Court September 5, 1939 
(No. 7324), the Court said: 

“Whether or not appellant was properly served with 
process in the suit against him, he cannot prevail in 
the present suit. He does not allege that he has any 
defense to the claim on which he teas sued in the Muni¬ 
cipal Court . Though the authorities are divided, the 
prevailing rule refuses, in the absence of such an alle¬ 
gation, to restrain the enforcement of void judgments, 
including judgments obtained without service. * * * 
Appellant apparently ‘claims only the barren right of 
being permitted to defend against a claim to which he 
had no defense.’ ” (Italics supplied.) 

In effect, the defendant is asking the court to do a vain 
and useless thing. For of -what advantage to set aside a 



judgment when it is never once mentioned that a just and 
meritorious defense could be interposed to the action. 

It further seems to the plaintiff that the defendant has 

misconstrued the proper function of an appellate tribunal. 

This case was decided in the Small Claims Court on the 

affidavit submitted therein by the defendant. There was 

a question of fact submitted to the Court and the obvious 

deduction to be gathered from the Court’s decision is that 

the defendant below did not sustain the burden of proof 

which was right full v hers. 

* * 

Yet the defendant seeks a re-determination of these same 
issues. What she is seeking in effect is a trial dr iioi'o and 
that is not procurable in this cause. 


IV. 

The cause of action herein was not split, the two actions 
being based upon separate and distinct contracts, and since 
no evidence to the contrary was introduced below, this ques¬ 
tion cannot now be raised. 

The defendant contends that the cause of action was split 
by the plaintiff’s filing two suits, suggesting therefore that 
both should be dismissed. This, in spite of the fact that 
there is nothing whatsoever in the record to substantiate 
the contention that the cause of action has been split. 

The statements of claim show that there were two sepa¬ 
rate contracts entered into on two separate dates and con¬ 
stituting two separate and distinct transactions. (R. 2) 
Plaintiff was therefore justified in filing two suits. 

i 

In Sr cor v. Sturgis, lfi X. Y. 548, (1858) the Court laid 
down the governing principle, saying: 

“The true distinction between demands or rights of 

action which are simple and entire and those which are 

several and distinct is, that the former immediately 

' * 

arise out of one and the same act or contract and the 
latter out of different acts or contracts. Perhaps as 
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simple and safe a test as the subject admits of, by which 
to determine whether a case belongs to one class or the 
other, is by inquiring whether it rests upon one or 
several acts or agreements.” 


It may be true that those causes of action are of such 
nature that a joinder would also be proper, yet since they 
are separate and distinct contracts they give rise to sepa¬ 
rate and distinct causes of action. United States v. Petro¬ 
leum Co., 55 F. (2d) 755, certiorari denied, 2S7 U. S. 012. 


The Sinccll case (Siltcell v. Dads, 24 App. 1). C. 18 (1904) 
which is cited for the defendant is clearly inapplicable. In 
that case the following facts were undisputed: 

"Without the permission of the debtor, an assignment of 
part of a claim for $500 was made by the creditor who then 
sued and recovered judgment for the remainder. There¬ 
after, the assignee sued the debtor for the assigned portion 
of the claim. This court denied recovery to the assignee, 
holding that the cause of action had been split. 


The distinction between that case and the case at bar is 

apparent. In the Sinccll case, su.pra, there was only one 

claim. In the instant case the plaintiff’s statements show 

two separate and distinct contracts, which fact has not been 

contradicted by a scintilla of evidence. The defendant’s 

own affidavit totally omitted anv reference to the transac- 

• * 

tion involved. (R. 8) 

It is further urged by the plaintiff that splitting the cause 
of action is not a jurisdictional but rather a formal question. 
1 C. J. S. p. 1314, Sec. 102 (i). Thus any question relative 
to the improper splitting of the cause of action should have 
been raised before verdict. Terra Haute v. Haskett, 72 Ind. 
App. 57, 125 N. E. 51G. The defendant, having had an op¬ 
portunity to have a day in court, cannot now be heard on 
this point. 
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V. 

The record establishes a prima facie case that the plain¬ 
tiff in error was validly served, and her simple, unsupported 
statement that she never received either the registered mail 
or the ordinary mail notices is not sufficient to maintain the 
burden of proof. 

The defendant filed an affidavit in the Small Claims Court 
denying that she ever received or refused to receive a regis¬ 
tered letter from the Municipal Court and also denied that 
she ever received a letter from said Court bv ordinarv mail 
(li. 8). She submitted an affidavit which did not even men¬ 
tion any possible defense that she may have had to the 
action. She did not come to court to give plaintiff an oppor¬ 
tunity to cross-examine her, yet contends that plaintiff did 
not avail himself of that right (Brief 18). 

However, an even more fundamental proposition is in¬ 
volved. For the defendant did not sustain the burden of 
proof that was unquestionably hers in seeking to quash 
the service. The record says that service was accomplished 
validly and this is prima facie evidence that service was 
made upon the defendant in the manner and at the time 
stated therein. This must necessarily be so under the rule 
by which the correctness of official acts is presumed, the 
return itself being the official act as to which the presump¬ 
tion arises. Process and Service, Bowers (1927) Sec. 401, 
Page 589 and cases cited; 50 Corpus Juris 573, Sec. 292. 

But the defendant in her affidavit denied that she ever 
received the ordinary mail notice or refused the registered 
mail notice. This, in spite of the fact that the record shows 
that the envelope was properly addressed, stamped, and 
mailed. 

This envelope was properly addressed in spite of defend¬ 
ant’s contention that it was addressed to a “street corner 
in the District of Columbia” (Brief 2). The defendant 
lives at 1733 Thirty-First Street, S. E. That address is at 
the corner of Thirty-First Street and Westover Drive, S. E., 
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the address to which the registered letter and the ordinary 
mail letter were sent (R. 5). 

The defendant’s denial is insufficient to maintain the 
burden of proof for two reasons. First, the law presumes 
strongly that she received the letter, and secondly her own, 
prejudiced denial is insufficient to rebut this presumption. 

As to the first point, the law of evidence has recognized 
that it is so highly probable that a letter properly stamped, 
addressed, and posted, will reach the addressee that a re¬ 
buttable presumption has been created to that effect. This is 
logical for the fixed methods and systematic operation of the 
government’s postal service has been long conceded to be 
evidence of the due deliverv to the addressee of mail matter 
placed for that purpose in the custody of the authorities. 
Dunlop v. U. S., 165 U. S. 48G, 41 L. Ed. 799, (1897); Proctor 
v. Ray , 194 Kv. 746, 240 S. W. 10G3 (1922); Bostain v. 
Separator Co., 92 Md. 483, 48 All. 75 (1901); McDoivell v. 
7 ns. Co., 164 Mass. 444, 41 N. E. 665 (1805); Brown v. Frat. 
A. Assoc., 18 Utah 265, 55 Pac. 63 (1898). 

The plaintiff concedes that this presumption of regular 
delivery of both the registered mail statement and the regu¬ 
lar mail notice is rebuttable, and any evidence which tends 
to rebut the presumption would have been admissible. But 
the defendant introduced no evidence in the lower court. 
Nowhere does the defendant deny that the registered state¬ 
ment was refused by an authorized agent or by a respon¬ 
sible person at her home. The defendant lives at home with 
her husband. Yet she did not bring him into court or at 
least get an affidavit that he did or did not refuse the mail 
notice. 

The defendant’s affidavit amounts to a simple denial that 
she received or refused any envelope. The question then is: 
Has the defendant overcome the presumption, raised by the 
record, by her simple, uncorroborated denial of the receipt 
of the statement and notice. 

Plaintiff respectfully submits that the law is well settled 
that in accordance with the rule requiring clear and con- 
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v^ncing proof to overcome a return of process, that process 
cannot be impeached by the unsupported testimony of the 
party upon whom the service is stated to have been made. 
50 Corpus Juris 579; U. S. v. Gayle, 45 Fed. 107, McGuire 
v. Cope. 255 Ivy. 521, 9 S. W. (2) 528; Raleigh Banking & 
Trust Co. v. Nowell, 195 X. 0. 449, 142 S. E. 584; Piedmont- 
Mt. Airy Guano Co. v. Merritt, 154 Md. 226,140 Atl. 62. 

The important thing to note is that it is not the marshal’s 
testimonv that has the sufficiency and weight, it is the record 
itself. 

Marnik v. Cusack, 317 Ill. 362, 148 X. E. 42, is conclusive 
on this point. In that case the marshal failed to recall the 
service. The defendant denied that the marshal had ever 
served her, but the court upheld the service on the ground 
that the record showed service and the defendant’s denial 
was insufficient to overcome that record. 

Plaintiff respectfully urges the court that there can be 
no material distinction shown between the cases cited above 
and the case at bar. In the present case we have a record 
which on its face shows that not onlv did the defendant re- 

T 

fuse the registered statement, but that an ordinary mail 
notice was received by her. 

Conclusion. 

The very purpose of the Act of Congress creating the 
Small Claims Branch of the Municipal Court is to provide 
speedy, simple and inexpensive relief to litigants in suits 
involving small claims. In order to speed up the procedure 
the Act provides, in Section 5(g) as follows: 

‘‘The clerk shall furnish the plaintiff with a memo¬ 
randum of the day and hour set for the hearing ivliicli 
time shall be not less than five nor more than fifteen 
days from the date of the filing of the action. All ac¬ 
tions filed in this branch shall be made returnable 
herein.” (Italics supplied.) 

It is perfectly clear and apparent that a hearing could 
not possibly be had in every case within five or ten days 
from the filing of an action unless service by registered 


mail were employed. To expect the United States Marshal’s 
Office to serve the vast number of small claims notices per¬ 
sonally within five or ten days of filing is to expect a physical 
impossibility. It must be conceded, therefore, that the 
backbone of this Act is registered mail service. The in¬ 
expensiveness of the procedure, the abolition of delay and 
the promptness of the hearing are all made possible only 
bv virtue of the use of service bv registered mail. 

With this premise in mind it must be further realized 
that the refusal of a defendant to accept a registered mail 
notice should not entitle him to thereafter claim that he has 
had no notice of the action. To sustain this petitioner’s con¬ 
tention would be to hold that all a defendant must do to de¬ 
feat a small claims action is to refuse to accept the registered 
mail notice and thereafter file with the court an unsupported 
affidavit to the effect that he did not receive notice. 

Counsel respectfully submit that any decision upholding 
such evasion would provide the “process dodger” with a 
valid legal defense to valid service. Such a decision would 
nullify the purpose of the Small Claims Act and effectively 
render impotent a court whose benefits are vast and whose 
value to the community is incalculable. 

For the reasons hereinbefore stated, the judgment of 
the court below should be affirmed. 

Respectfully submitted, 

Sefton Darr, 

J. E. Bindemax, 

J. A. Willey, 

Attorneys for Defendant in Error, 

W oodward Building, 
Washington, D. C. 

Service of a copy of the above brief is hereby acknowl¬ 
edged this — day of October, 1939. 

. , 

Attorney for Plaintiff in Error. 
(3941) 



